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ABSTRACT

The internet has been a rapidly growing and revolutionizing technology in the new world. In this
new digital era, an enormous number of international trade transactions are happening in this
internet data exchange is, known as e-commerce. E-commerce uses substitutes for traditional
forms of communication and storage of data. As there are no boundaries or restrictions in these
communications, a uniform and efficient mechanism for controlling these transactions is
necessary. The UNCITRAL Model Law on Electronic Commerce, adopted over two decades ago,
has been a pivotal milestone in the regulation of e-commerce at the international level. This paper
provides an in-depth analysis of the UNCITRAL Model Law, examining its historical context,
key provisions, and its impact on the global landscape of digital trade. It aims to provide a set of
globally acceptable rules and regulations with a mission to eradicate legal obstacles and cater to
the smooth functioning of e-commerce. It was also aimed at providing a compatible unification
of trade laws and eliminating any unwanted hurdles to international trade caused due to the
divergent nature of laws relating to trade. The United Nations Convention on the Use of electronic
communications in international contracts is the first of its kind to bring forth a legal framework
for electronic contracts. It has also enhanced the efficiency of international trade by putting on
equal handling of both paper-based and electronic-based communication. The paper delves into
the Model Law's core principles, such as legal recognition of electronic signatures and contracts,
its emphasis on data integrity and security, and the facilitation of cross-border e-commerce

transactions. It explores the Model Law's role in promoting legal harmonization among nations

1 The Author is an LLM student specializing in International trade and Intellectual property law from Christ
deemed to be University, Bangalore
Page | 5


http://www.ijlra.com/

www.ijlra.com

Volume2 Issue 7| Jan 2024 ISSN: 2582-6433
and facilitating international trade, reducing legal barriers, and enhancing trust in electronic

transactions

Keywords: UNCITRAL, E-Commerce, Electronic communication, E-contracts

BACKGROUND

The United Nations Commission on International Trade Law (UNCITRAL) Model Laws on E-
commerce are a set of legal frameworks and guidelines designed to facilitate electronic commerce
on a global scale. UNCITRAL is a division of the United Nations General Assembly that works

to modernize and harmonize international trade law. It develops these model legislation.

The background of the UNCITRAL Model Laws on E-commerce can be traced back to the late
20th century when electronic commerce (e-commerce) was beginning to gain prominence as a
means of conducting business. The growth of the internet and digital technologies created new
opportunities and challenges in international trade. This environment called for a legal framework
that could address the unique aspects of e-commerce transactions, such as electronic contracts,
digital signatures, and online dispute resolution.

UNCITRAL recognized the need for a comprehensive and consistent legal framework to promote
trust and confidence in online transactions and to remove barriers to cross-border e-commerce.

To this end, UNCITRAL initiated the process of developing the Model Laws on E-commerce

INTRODUCTION

The Model Law of Electronic Commerce (MLEC) represents a groundbreaking legal document,
as it adopts the fundamental principles of non-discrimination, technological neutrality, and
equity, which are widely recognized as the cornerstones of modern commercial law. The principle
of impartiality guarantees that the document will not be excluded from legal significance,
legitimacy, or mandatory recognition solely because it is in an electronic format. The policy of
technological neutrality allows for the establishment of impartial standards for the technology
employed. These neutral rules are designed to keep up with the fast improvements in technology
while preventing the need for further legal amendments. The factors that determine whether
electronic communication is equivalent to paper-based communication are laid forth in the

equality principle.
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The primary objective of the Model Law of Electronic Commerce (MLEC) is to empower and
streamline e-commerce by equipping national legislatures with a universally accepted set of laws
designed to eliminate legal obstacles and foster confidence in commercial transactions. It seeks
to remove barriers to potential contractual arrangements by ensuring equal treatment for both
paper-based and electronic information. Such equitable treatment is vital for promoting the use
of paperless communication, thereby boosting international trade. MLEC not only establishes
legal guidelines for nondiscrimination, technological neutrality, and effective fairness, but it also
establishes rules for the creation and implementation of contracts that are concluded
electronically, data acquisition, transmission, and timing of data messages. Some provisions of

MLEC have been modified as a response to recent developments in trade practices.

Moreover, Part 11 of MLEC, which deals with e-commerce in the context of freight forwarding,
is harmonized with other legal instruments, including the United Nations Convention on
International Trade in Maritime or Partial (known as the "Rotterdam Rules™), and it may form a

complementary part of the broader work undertaken by UNCITRAL in the future.

The Electronic Records Model (MLETR) Act aims to legitimize the electronic transfer of records
both domestically and internationally. Examples of transferable documents or instruments
include property deeds, bills of exchange, promissory notes, and warehouse receipts. Enabling
their electronic transfer can significantly enhance electronic transactions by speeding up the
transfer process and enhancing security. These documents and instruments, which can be
electronically transferred, hold significant importance in trade. Electronic access to them can
contribute to the expansion of e-commerce by expediting transfers, improving security, enabling
data reuse, and facilitating the execution of automated "smart contracts.”

Electronic transfer records are very useful in a number of commercial fields, including banking,
transportation, and developing nations looking to create a warehouse receipt market to facilitate
finance access for farmers. Furthermore, electronic transfer records play a crucial role in creating

a paperless trading environment, which, in turn, can substantially facilitate trade.

KEY OBJECTIVES

They seek to reduce legal uncertainties and disparities in cross-border transactions by

harmonizing and standardizing e-commerce regulations across nations by offering a model
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framework.The laws are made to increase the security and integrity of electronic transactions and
to promote confidence between the parties involved in e-commerce. They aim to eliminate legal
obstacles such ambiguities and limitations relating to electronic contracts and signatures that may
impede the development of e-commerce. The model laws facilitate the adoption of comparable
legal frameworks by nations by providing a widely acknowledged worldwide standard, making

the legal environment simpler for enterprises doing business internationally.

THE UNCITRAL MODEL LAW ON E-COMMERCE

The Model Law was designed to address the significant transformations in how parties
communicate using computers and other contemporary methods in their business dealings, often
referred to as "trading partners.” This Model Law serves as a blueprint for countries to assess and
modernize specific aspects of their laws and processes concerning economic relations that involve
the use of computers or other modern communication technologies. It also helps establish
appropriate legislation where none currently exists. The text of the Model Law, as presented

above, is essentially an annex to UNCITRAL's report on the outcomes of its 29th session.

The Model Law is structured into two distinct parts. Part | encompasses a comprehensive array
of aspects related to e-commerce, encompassing the incorporation of three pivotal principles:
non-discrimination, technological neutrality, and equity in practice. In addition to its role in
establishing comparative standards within e-commerce laws and determining the legal validity of
e-commerce data, MLEC also lays down regulations pertaining to the formulation and validity of
e-contracts, data disclosure, data acquisition, decision-making based on information, and more.
Part Il of the Model Legislation delves into specific e-commerce provisions within particular
domains. The selection of this Model Law as the legal framework for e-commerce can be
attributed to three key factors:

1. 1.The legal framework is adaptable and well-suited for countries with diverse legal,
social, and economic systems.

2. 2.Governments, as well as relevant international organizations, have previously advocated
for the adoption of this legal instrument, reinforcing its credibility and utility.

3. 3.The model law can aid nations in formulating their own domestic e-commerce

legislation.
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electronic commerce, addressing various aspects of e-commerce transactions. Its general

provisions include:

Section 2 of the Act offers six definitions, with the most significant being that of "Data message."
It is defined as information generated, transmitted, received, or stored through electronic means,
visually, or by similar methods. The inclusion of the term "similar methods" in this definition
serves to accommodate future technological advancements, ensuring its enduring relevance. This
comprehensive definition encompasses the concept of records, encompassing their review and
modification as well. The scope referred to in Article 1 pertains to the information conveyed in

data format within the context of economic activities.?

The Model Laws provide interpretative tools (Article 3) that promote a measure of international
origin and uniformity in applying general legal principles. The communication of data messages

between parties can exhibit variations by mutual agreement (Article 4).

APPLICATION OF LEGAL REQUIREMENTS TO DATA
MESSAGES

The principle of impartiality is embodied in Article 5 of the Act, emphasizing that information
exchanged electronically, in the form of data messages, must not be denied legitimacy and legal
impact. Article 5 also addresses the validation of information by reference, significantly
expanding the scope of the law. This holds paramount significance in the context of international
law. The principle of non-discrimination, another crucial aspect of the Model on e-commerce, is
covered under Article 5, ensuring that computer-generated information is not discriminated
against. The adoption of Article 5 in June 1998 further strengthened this by providing legal
validity to reference-based information, aiming to ensure that electronic data messages are
afforded the same legal status as standard paper-based communications. Data messages hold
various legal implications, including their role in contract formation and sometimes serving as
evidence of contractual obligations or payment of sales tax. The electronic method of transfer and
storage should not undermine the legitimacy of the information contained within the data

2 Dr. Shivani Arora, Ecommerce, Taxmann, Chapter Il - CBCS
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message. Consequently, many national laws now include provisions to validate electronically

obtained information after adopting Model rules.

Historically, some countries required that documents be handwritten and confirmed by physical
signatures. With the provisions of Articles 6 and Article 7, the Model Law removes these
barriers. Access to information messages no longer necessitates written documentation, and
digital signatures serve as the final validation for contracts. This flexibility accommodates a range
of situations, including customized agreements. Articles 6 and 7 aim to eliminate the requirement
for handwritten texts and signatures within nations, which had been a significant impediment to

the uniformity of laws.

Article 7 introduces the eligibility of digital signatures. UNCITRAL, in its Model Law on
Electronic Signatures (2001), expanded the scope and utility of electronic signatures. This model
code established specific requirements for electronic signatures. Electronic signatures play a
crucial role in the effective operation of businesses and commercial activities, even though there
may be instances where their security is compromised. Legal concerns have arisen regarding the
use of electronic signatures, and measures have been taken to ensure their confidentiality,

particularly in the context of online trade, where the importance of verification continues to grow.

Article 8 elucidates the concept, stating that data messages may fulfill legal requirements for the
presentation and preservation of information in its original form, provided there is assurance of
their authenticity and disclosure. "Presence” in this context refers to the ability to express
information where necessary. Article 9 stipulates that data messages cannot be rejected in a court
of law solely on the basis of their electronic nature. The admissibility of data messages as

evidence should be determined based on their reliable storage, processing, and connection.

In India, the Information Technology Act, 2000, and amendments to the Indian Evidence Act,
1872, based on Model rules, recognize the evidentiary value of electronic data messages. The
concept of electronic evidence encompasses evidence stored or transmitted electronically, as per
Section 79A of the Information Technology Act. Courts may admit electronic evidence, and the
Evidence Act incorporates provisions in Sections 65A and 65B regarding the admissibility of
electronic evidence. Ultimately, the judge, in line with Section 136 of the Evidence Act, decides

the admissibility of evidence based on its relevance to the case. Technological advancements
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have brought about significant changes in the field of evidence law, necessitating robust legal
frameworks to manage these developments. Thus, the evidentiary value of data messages has

gained recognition.

The retention of data is addressed through Article 10, which permits data to be retained in the
form of data messages, subject to criteria such as accessibility, accuracy, original format, and

verification of origin.®

SPECIFIC PROVISIONS OF UNCITRAL MLEC

The UNCITRAL Model Law on Electronic Commerce is a legal blueprint designed to address
the specific challenges and opportunities of the digital age. It encompasses a wide array of
provisions that cover essential aspects of electronic commerce, ensuring legal recognition and
predictability in the realm of online transactions. Articles 16 and Article 17 pertain to the
shipment of goods and transport documentation. These articles establish the authority to achieve
the transportation of goods using data messages and to fulfill the requirement for transport
documents through a similar electronic process. This is a critical step in advancing international
trade, aligning with complementary legislative frameworks such as the Rotterdam Rules, and
serving as a subject for future UNCITRAL initiatives Some of the key elements of the Model

Law include:

Legal Recognition of Electronic Records and Signatures: The Model Law expressly

recognizes the functional parity between electronic records and paper documents in terms of legal
validity. Additionally, it specifies precise specifications for electronic signatures, placing special
emphasis on the concepts of validity and consent. By guaranteeing that the digital contracts and
agreements we enter into online are legally enforceable, this clause supports the confidence and

legitimacy of electronic transactions.

Admissibility and Evidential Weight of Electronic Records: Evidence is important in a legal

setting. This clause guarantees the use of electronic records as evidence in court and establishes
their relative weight to paper records. It improves the accuracy of digital evidence used in court,

making it simpler to settle disputes and uphold agreements.

3 ALWD 6th ed. , uncitral model law on electronic commerce, 1(4) Unif. L. Rev. n.s. 716 (1996).
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Uniform Laws for Cross-Border E-Commerce: Since cross-border e-commerce frequently

involves parties from various nations, preserving legal coherence is essential. The Model Law
offers a broadly accepted framework that nations might adopt, aiding in the harmonization of e-
commerce-related international trade regulations. This lessens legal inequalities that would

otherwise obstruct international business.

The Model legislation _on Electronic_Transferable Record: a subset of the larger model

legislation, handles the electronic versions of conventional trade papers like bills of lading. This
facilitates international trade. It simplifies international commerce procedures, lowering
dependency on physical paper papers and speeding up the flow of commodities across borders

by giving legal legitimacy to these digitally transferable records.

Fostering Digital Innovation and Trust: By offering a solid legal foundation, the Model Law

promotes innovation in digital technology and services. This legal stability encourages the
development of safe payment methods, e-commerce platforms, and other aspects of the digital

economy.

GLOBAL IMPACT OF THE UNCITRAL MODEL LAW AND

JUDICIAL INTERPRETATIONS
The UNCITRAL Model Law's impact on e-commerce goes well beyond the drafting table. Many

nations have used its provisions as a guide for creating and improving their own e-commerce
laws thanks to its reference value. As nations adopt and modify these sample laws to suit their
unique requirements, they help to harmonize international trade law, ensuring that firms and

consumers everywhere function in a similar legal framework.

The Model Law's key accomplishment is the removal of legal obstacles that would have impeded
the expansion of e-commerce. It encourages cross-border trade and creates an atmosphere where
companies may conduct electronic commerce with confidence by addressing concerns like
electronic contracts and signatures. Furthermore, by ensuring that both consumers and companies
are legally protected, the Model Law has improved the security and integrity of online

transactions.

The UNCITRAL Model Law is constantly changing to meet new issues in the digital era. It makes
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sure that the legal system keeps up with the quick advancements in technology, such as

blockchain, smart contracts, and other developments in the e-commerce industry.

In the Chwee Kin Keong and others case, which the Singapore High Court heard, there was a

unilateral error since the seller's website had given the incorrect pricing for a goods. A
confirmation email was sent automatically by the seller's server after an order was placed. The
contract's components were all created, but a mistake precluded unanimity ad idem. According
to the Singapore Electronic Transactions Act based on Model Laws, a contract may be voidable

due to human mistake, system issues, and transmission faults.

The case of Gabriel Humberto Pulido Casas v. Martha Helena Pilonieta was handled by the

Supreme Court of Justice of Columbia. Due to evidence thresholds in this case, the court found

that a spouse's electronic message was unrelated.

In Khoury v. Tomlinson, the Texas Court of Appeals concluded that the evidence in this case

demonstrated that an agreement was made by email, but that it was not signed and that just the
sender's name appeared in the "from" field. The court determined there was sufficient evidence
to support the name. Article 7 of the Model Law served as the focal point for the "from™ part's

sender identification.*

MODEL LAW IN INDIA

The landscape of global markets has undergone a profound transformation due to the forces of
globalization. The shift from producer-centric markets to consumer-centric ones has been
significant. E-commerce has emerged as a pivotal component of our daily lives, reversing
traditional roles. Access to e-commerce platforms has transitioned from being a luxury to a

necessity, especially for urban dwellers.

The surge in e-commerce platform usage has been particularly notable as more individuals
migrate to urban areas or as the influence of urban culture extends into rural regions. The
increasing number of mobile phone users, even among younger generations, has been a major

catalyst for e-commerce growth. The Indian government's initiatives to provide broadband and

4 UNCITRAL Model Law on Electronic Commerce, 1 UNIF. L. REV. n.s. 716 (1996).
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internet access to every household, regardless of location, have further fueled the expansion of e-
commerce. This means that individuals residing in remote or hilly areas, who may find it difficult
to travel, can now conveniently engage in buying and selling through these e-commerce

platforms.

Innovations have been the driving force behind the substantial growth of the e-commerce sector.
People can now schedule appointments with healthcare professionals and legal experts online.
Payment solutions like Amazon Pay, Google Pay, and Paytm have ensured secure and hassle-free
transactions. India's policy of allowing 100 percent Foreign Direct Investment (FDI) in the e-
commerce industry, along with other legislative incentives, has simplified the process for

investors to participate in the Indian e-commerce sector.

E-commerce offers several advantages over traditional physical markets. Notable features include
hassle-free return processes, guaranteed full refunds without additional charges, substantial
discounts, and more. The e-commerce realm operates 24/7, 365 days a year, unaffected by events
like riots, earthquakes, or natural disasters. Anyone with a smart device and internet connectivity

can make purchases at their convenience, regardless of the time of day or night.

SUGGESTIONS

The Model Law lays the foundation for a legal framework that validates the secure digital
environment. It's important to note that the Model Law doesn't offer technical guidance on
achieving this, nor does it provide instructions on adapting traditional paper and document-based

rules to accommaodate electronic equivalency.

The Model Act sets forth comprehensive standards for electronic transfer records, streamlining
e-transactions and enabling their storage, transmission, and management through registration
systems, token-based methods, or even potential future technologies. While current technology
favors registration systems, the concept of unreplicable and transmittable tokens is certainly
feasible.

In the context of promissory notes and warehouse receipts, there are existing mechanisms in
place. These diverse systems, underpinned by significant regulatory frameworks, can serve as

models for nations seeking to establish electronic transferable records that facilitate online trading
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involving these instruments and documents. This could be a multi-step process, particularly in
emerging economies. For example, the creation of warehouse receipts may require not only the
construction of warehouses but also the development of infrastructure for transporting goods to

and from these facilities.

Electronic bills of lading technology exists but has thus far been deployed in closed systems. The
challenge lies in establishing registries that support open systems. Achieving this requires
widespread industry support, which will only materialize if the financial incentives make such an

investment justifiable; up to this point, that hasn't been the case.

The Model Law covers all the procedures necessary for the start of e-commerce and offers a basic
legal foundation for digitally transferred data. The Model Law's eventual success depends on the
presence of a business model that provides enough financial incentives to enable the creation of

a technology infrastructure that is capable of supporting electronic transfer records.

CONCLUSION

In conclusion, the UNCITRAL Model Law on Electronic Commerce stands as a seminal
framework in the ever-evolving landscape of digital trade and transactions. With its inception
over two decades ago, this groundbreaking document has provided a solid foundation for
harmonizing global e-commerce regulations and ensuring a secure, predictable, and efficient
environment for electronic transactions. As we've explored throughout this article, the Model
Law's significance lies in its adaptability, accommodating the dynamic nature of e-commerce

while fostering legal certainty.

The Model Law, a product of international cooperation, has spurred the modernization of
domestic legislation across numerous jurisdictions, making it easier for businesses and consumers
to engage in online commerce. Its influence has extended beyond the realm of e-commerce,
setting a precedent for the harmonization of global trade law in an increasingly interconnected
world. In this regard, it reflects the progressive spirit of the United Nations Commission on

International Trade Law (UNCITRAL) in fostering trade facilitation and economic growth.

While the UNCITRAL Model Law on Electronic Commerce has undoubtedly played a pivotal

role in advancing the digital economy, it is essential to acknowledge the ongoing need for
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adaptation and innovation in light of evolving technologies, emerging challenges, and the
changing expectations of consumers and businesses. The Model Law's continued success hinges
on its ability to keep pace with these developments and promote the efficient resolution of
disputes and the enforcement of electronic contracts across borders.

As we move forward in the digital age, the UNCITRAL Model Law on Electronic Commerce
stands as a testament to the power of international cooperation in shaping the regulatory
framework for e-commerce. Its enduring relevance will depend on the commitment of nations
and stakeholders to uphold the principles of legal harmonization, trust, and efficiency, ensuring

that electronic commerce continues to thrive on a global scale.

REFERENCES

 https://uncitral.un.org/en/texts/lecommerce/modellaw/electronic_commerce

* https://www.jus.uio.no/Im/un.electronic.commerce.model.law.1996/history.backgroun
d.html BO:

» Dr. Shivani Arora, Ecommerce , Taxmann, Chapter Il — CBCS

e +ALWD 6th ed. Uncitral model law on electronic commerce, 1(4) Unif. L. Rev. n.s. 716
(1996).

« UNCITRAL Model Law on Electronic Commerce(1996). Uncitral model law on
electronic commerce. Uniform Law Review, 1(4), 716-731.

e Chicago 17th ed. "UNCITRAL Model Law on Electronic Commerce,” Uniform Law
Review 1, no. 4 (1996): 716-731

Page | 16


http://www.ijlra.com/

